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JOINT APPENDIX 
[Filed Oct. 22, 1962] 


IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DIVISION 
THE UNITED STATES OF AMERICA : 
v. Criminal No. 935-62 


) 

CHARLES REID ) Grand Jury No. 1159-62 
3 
) 


DELMA P. SHELTON 
Violation: 22 D.C.C. 2901 
GEORGE SETTLES (Robbery) 


Affidavit No.: USW 2778-"62 
COMPLAINT | 


WHEREAS John Little hath upon oath before me Robert E. Gaskins 


a Deputy Clerk of The Municipal Court for the District of Columbia, 
made complaint and declared that on the 19th day of October, A.D. 1962 
at the District aforesaid, one Charles Ray @ Charles Reid, Delma Patrick 
Shelton, & George Settles did then and there unlawfully by force and vio- 
lence, by stealthy seizure and snatching steal, and take carry away from 
the person and immediate actual possession of John Little 1 wallet of the 
value of One dollar Money of the value of Two dollars all lawful money 
of the United States, of goods and chattels of John Little against the form 
of the statute in such case made and provided, and against the peace and 
Government of the United States of America. 

WITNESS, The Honorable John Lewis Smith, Jr., ae ae of 
The Municipal Court for the District of Columbia, and the seal of said 
Court this 19th day of October 1962. | 


Walter F. Bramhall ! 
Clerk, The Municipal Court, D. C. 


By /s/ Robert E. Gaskins 
Deputy Clerk 


i 
| 


[Filed Oct. 22, 1962] 
Precinct No. US 7008-'62 


1. Charles Ray @ Charles Reid 
3250 7th St., N. W. 


2. Delma Patrick Shelton 
1340 Tee St., N. W. 


3. George Settles 
1607 Marion St., N. W. 


COMPLAINT 
Robbery Cepi. Atty: W. Bachrach each. 
WITNESSES 
John Little, 764 Rock Creek Church Rd., N. W. 
Augusta Graham, 1515 8th St., N. W. 
Pyt. R. O. Winters & J.A. Griffith #2 
Pvt. R. E. Pearson, Station Clerk #2 
Pvt. Alfred Bahoot K-9 
Oct. 19, 1962 
Hearing held - Held to await the action of the Grand Jury Each 
Bond set inthe sum of $5000.00 to appear in The United States District 
Court for the District of Columbia 1. Committed 


Released on bond _ 2. Committed 
3. Committed 
Defendant informed of: 


1. Within Complaint. 

2. Right to retain Counsel. 

3. Right to preliminary Examination. 

4. Defendant not required to make statement. 

4. Any statement made by Defendant may be used against him. 


[Filed Nov. 5, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on September 4, 1962 
THE UNITED STATES OF AMERICA) | 
v. ) Criminal No. 935-62 
CHARLES REID Grand Jury No. 1159-62 


DELMA P. SHELTON RO 
GEORGE SETTLES Violation: = ber) 2903 


The Grand Jury charges: 

On or about October 19, 1962, within the District of Gcikinbéa, 
Charles Reid, Delma P. Shelton and George Settles, by force and violence 
and against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from the im- 
mediate actual possession of John E. Little, property of John E. Little, 
of the value of about $3.00, consisting of one wallet of the value of $1.00 
and $2.00 in money. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Edward M. Parker 
Foreman. 


[Filed Nov. 6, 1962] 


ORDER APPOINTING COUNSEL TO DEFEND 
[#1 CHARLES RED] 


Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 6th day of NOVEMBER, A.D., 1962 _ 
ORDERED, that CHARLES S. BROWN, 811 Florida Ave., N. W. 
be, and he is, hereby appointed to appear and defend on behalf of the said 
defendant. 


Judge 


[Filed Nov. 6, 1962] 


ORDER APPOINTING COUNSEL TO DEFEND 
[#2 DELMA P. SHELTON] 


Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 6th day of November, AD., 1962 

ORDERED, t..2t ISADORE BRILL, 1707 H St., N. W.D.C., be, 
and he is, hereby appointed to appear and defend on behalf of the said 
defendant. 


Judge 


[Filed Nov. 6, 1962] 
ORDER APPOINTING CQUNSEL TO DEFEND 
[#3 GEORGE SETTLES] 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 6th day of NOVEMBER, AD., 1962 
ORDERED, that JOHN R. EWERS, 1000 - 16th St., NW, D.C.be,,and he is, 
hereby appointed to appear and defend on behalf of the said defendant. 


Judge 


[Filed Nov. 8, 1962] 


ORDER VACATING APPOINTMENT AND 
APPOINTING NEW COUNSEL TO DEFEND 


[#2 DELMA P. SHELTON] 

It having been brought to the attention of the Court that ISADORE 
BRILL, appointed by Order of Court dated November 6, 1962, to appear 
and defend in the above-entitled cause, will be unable to serve, it is by 
the Court this November 8, 1962, 
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ORDERED, that the said Order of appointment is hereby vacated 
and set aside; and, it is further 
ORDERED, that OWEN E. PERRY, Federal Bar Bldg.,. D C., be 
and he is, hereby appointed to appear and defend on behalf of the said 
defendant. | 
By Direction of | 


Matthew F. McGuire 
Chief Judge 


[Filed Nov. 9, 1962] 


PLEA OF DEFENDANT | 


On this 9th day of Nov., 1962, the defendants 1 - Charles Reid, 
2-Delma P. Shelton, 3-George Settles, appearing in proper person and 
by his attorney, #2-Owen E. Perry, Esquire, being arraigned in open 
Court upon the indictment, the substance of the charge sa stated to 
him, each pleads not guilty thereto. 

The defendants are remanded to the District Jail. 

By direction of 


Matthew F. McGuire 
Presiding Judge 
Criminal Court # ASSIGNMENT 


xx 


[Filed Nov. 28, 1962] 


ORDER VACATING APPOINTMENT AND 
APPOINTING NEW COUNSEL TO DEFEND 
Cc LE ID 


It having been brought to the attention of the Court that CHARLES 
S. BROWN, appointed by Order of Court dated November 6, 1962, to 
appear and defend in the above-entitled cause, will be unable to serve, 
it is by the Court this November 27, 1962, 
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ORDERED, that the said Order of appointment is hereby vacated 
and set aside; and, it is further 

ORDERED, that CHARLES S. VIZZINI, 1003 K Street N.W., D.C., 
be and he is, hereby appointed to appear and defend on behalf of the 
Said defendant. 


Judge 


[Rec’d. Dec. 18, 1962] 


CHARLES SUMNER BROWN 
ATTORNEY AT LAW 


xe 


December 17, 1962 


Honorable Matthew F. McGuire, 
Chief Judge, 

United States District Court, 
Washington, D.C. 


Dear Sir: 
I am in receipt of a criminal assignment, 
US. v. #1 Charles Reid 
Criminal No. 935-62 
Charge Robbery, 
by letter dated November 6, 1962, from the Legal Aid Agency for the 
District of Columbia. 

This letter informed me that I had been appointed by you to 
actively defend in this cause, and that the defendant would be arraigned 
November 9th, 1962 at 10:00 a.m. 

Needless to say, I did not appear on behalf of the defendant at 
anytime inasmuch as this letter did not reach me until Friday, Dec- 
ember 14, 1962. It had been directed to my old office, 811 Florida 


Avenue, N.W. from which I moved six years ago. Presumably this 
address resulted from use of the Legal Register, an unofficial publi- 
cation, rather than the court records. 
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I wish you to know that I would not knowingly violate an order of 
the court, nor ignore an assignment. Please let this letter become part 
of the record in this cause. | 

Very truly yours, 


cc: Legal Aid Agency for 
the District of Columbia 


[Filed Jan. 2, 1963] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
(Criminal Division) 


UNITED STATES OF AMERICA ) 
Vv. Criminal Number 935-62 


CHARLES REID, DELMA SHELTON, ) | 
GEORGE SETTLES 


MOTION TO DISMISS THE ABOVE INDICTMENT | 


Leave to file this motion after the expiration of the ten-day period 
after arraignment is respectfully requested because of the peculiar 
circumstances of this case not the least of which is the fact that the 
attorney for defendant Reid was not appointed until 18 days after the 
arraignment. 

Defendants, through their counsel, do not wish that this motion be 
interpreted as necessitating a continuance of their trial which is set 
for January 8, 1962. For this reason and because of the short time in- 
volved, it is requested that this motion be heard and decided as promptly 
as possible and, if necessary, without oral argument or hearing, the 
major portions of which argument are set out below for this purpose. 

The defendants, Charles Reid, Delma P. Shelton and George 
Settles, by their attorneys, Charles S. Vizzini, Owen E. Perry, and John 
Robert Ewers, respectively, move that the indictment be dismissed for 


the reason that the defendants were improperly denied their right to 
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effective counsel during the critical stages in the proceedings against 
them. 

The defendants were arrested early in the morning of October 19, 
1962 and were brought on the same day to the Municipal Court for the 
District of Columbia for their appearance before the Commissioner 
under Rule 5 of the Federal Rules of Criminal Procedure. The record 
shows that an attorney, W. Bachrach, appeared as the attorney for each 
of the defendants but only for the limited purpose of the preliminary 
examination and said attorney did not represent the defendants there- 
after. 

At the preliminary hearing, each of the defendants informed the 
Court that they were indigent and unable to obtain counsel. Each of the 
defendants further informed the Court that they were without close 
friends or relatives and that they could not make bond of $5,000.00 set 
for each of them at the preliminary hearing. 

After a plea of "not guilty" was entered,the defendants, without 
waiving the right to counsel, were bound over for the Grand Jury and, 
for failure to make bond, were incarcerated in the D.C. Jail immediately. 
The Grand Jury brought in an indictment for robbery on October 30, 
1962. 

The record shows that on or about November 6, 1962, an attorney, 
Charles Brown, hadibeen appointed to represent defendant Reid but the 
Legal Aid Agency was never able to contact him and inform him of his 
appointment. At about the same time, Isadore Brill was appointed to 
represent defendant Shelton but the record shows that he was soon 
vacated. 

About 3 O'Clock on the afternoon of November 8, 1962, Owen E. 
Perry received a telephone call from the Legal Aid Agency notifying 


him of his appointment as counsel for Delma Shelton and informing him 
that the arraignment was set for the next day (November 9, 1962) at 
9:30 A.M. He was not able to confer with defendant Shelton before the 
arraignment. Neither of the other defendants were represented by coun- 
sel at this arraignment and none of the defendants had been effectively 
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| 
represented by counsel since the preliminary hearing some three weeks 


previous. Written notice of his appointment was received on November 
9, 1962 by Owen Perry after the arraignment. 

On November 12, 1962, John Robert Ewers received by mail a 
carbon copy of a letter issued from the office of the Legal Aid Agency 
addressed to Charles Brown, informing all counsel of the date of trial. 
Upon inquiry to the Legal Aid Agency, Mr. Ewers was informed that 
he had been appointed to represent defendant Settles and that a "2nd 
letter" would be sent him to this effect. (The first letter had apparently 
been lost in the mails). This letter was received on November 13, 1962. 

On November 27, 1962, Charles S. Vizzini received a telephone 
call from the office of the Legal Aid Agency notifying him that Charles 
Brown had been vacated as attorney for defendant Reid and t! that he had 
been appointed in his place. He received further notice from that office 
the following day. 

During a period of 21 days in the case of Shelton, 25 ahs in the 
case of Settles, and 40 days in the case of Reid, the defendants were 
without actual or effective counsel and were absolutely prevented, due 
to their confinement in the D.C. Jail, from obtaining any evidence that 
would tend to establish their innocence. | 

Not only were the defendants deprived of their right to effective 
counsel at the critical stages of the proceedings such as the arraign- 
ment, but also they were irreparably and unfairly prejudiced by the 
failure to appoint counsel early enough to enable them to prepare a 
defense. By the time that the present attorneys were appointed, any 
alibi witnesses suggested by the defendants could not remember details 
unimportant to the witnesses but highly significant to the preparation of 
the defense that the defendants could not have committed the crime be- 
cause they were elsewhere at the time. This procrastination was un- 
necessary because the defendants were in the D.C. Jail from the time of 
their arrest and could have started their attorneys working on these 


leads as soon as permanent counsel were appointed. 


Considering the circumstances and the ignorance of the defendants, 


10 


such a delay could not be atrributed to their own laxity and certainly 
no inference could be drawn that the effective assistance of counsel at 
these important times was ever waived. 

Under the Constitution of the United States and the Rules of this 
Court, the above right is guaranteed and, for the reason that it has al- 
ready been denied, the indictment should be dismissed. 

Respectfully submitted, 
/s/ Owen E. Perry #2 
/s/ John Robert Ewers #3 


/s/ Charles S.Vizzini #1 
Attorneys for Defendants 


[Certificate of Service] 


[ Filed June 14, 1963] 


TRANSCRIPT OF PROCEEDINGS 
[Defendants’ Motion to Dismiss the Indictment] 
Washington, D.C., 
Friday, January 18, 1963 


The above-entitled matter came on for hearing on motions before 
THE HONORABLE DAVD A. PINE, United States District Judge. 
APPEARANCES: 


VICTOR W. CAPUTY, ESQ.., 
Assistant United States Attorney, 
Attorney for Government 


CHARLES VIZZINI, Esq., 
Attorney for Defendant Reid 


OWEN E. PERRY, ESQ., 
Attorney for Defendant Shelton 


THE CLERK: Case of Charles Reid, Delma Shelton, George 
Settles. 

MR. VIZZINI: If it please the Court, my name is Charles Vizzint. 

Your Honor, we would like to each argue separately and present 
complete separate arguments for the benefit of our clients. 
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THE COURT: How much time do you think you will need? 

MR. VIZZINI Say ten or fifteen minutes each. i 

THE COURT: I don't think I can give that much time. | 

MR, VIZZINI: I think we can cut it short, Your Honor. | 

THE COURT: All right. You may argue separately. | 

MR. PERRY: Your Honor, this is a motion to dismiss brought 
on the basis -- | 

THE COURT: You represent whom? | 

MR. PERRY: I represent the defendant Shelton, Your Honor. 

My name is Perry. 

Mr. Ewers, who represents defendant Settles, is in Seattle on 
another trial. We discussed this with Judge McGuire when this case was 
set for a hearing and it was agreed that Mr. Vizzini and I could argue 

the motion without his presence. | 

THE COURT: It is a joint motion to dismiss? 

MR. PERRY: Yes, sir. 

THE COURT: All right. 

MR. PERRY: Your Honor, this motion is brought on the grounds 
that the defendants were denied the possibility of proving their innocence 


due to the later appointment of counsel. 

They were arrested on October 19, approximately six blocks away 
from the scene of the crime, and forty-five or fifty minutes later were 
taken to Precinct 2. They denied their guilt. A preliminary hearing 
was held the same morning in Municipal Court. There was a court- 
appointed attorney for the purposes of that preliminary hearing only. 
They informed the Court that they were without funds, without close 
friends and relatives, and could not make bond, which was set at $5,000. 
And were bound over to the grand jury and confined in the D. c. Jail. 

Their only possible defense, other than their own testimony, would 
be that they were at other places along Seventh Street, in public bars 
and restaurants that evening, and in order to corroborate their own tes- 
timony it was necessary for an investigation to be begun immediately, 
so that any testimony of corroborating witnesses could be preserved. But 
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it wasn't until over three weeks later that these defendants were appoint- 


ed counsel. Any investigation that was carried on after that was frus- 
trated due to the fact that any possible witnesses couldn't remember 
any details -- who was sitting next to them at a booth in a public res- 
taurant three to four weeks before. These details were very unimportant 
to the witnesses, or possible witnesses, because there was no reason to 
recall events to their attention. But the defendants were placed in a 
position of being presumed guilty from the moment of their arrest and 
then having the impossible burden of trying to establish their innocence 
while confined in the D. C. Jail without anyone to represent their inter- 
ests, to carry out any investigation on their behalf, or anyone to attempt 
to secure evidence in their favor. 

The police carried on sufficient investigation to arrest and book 
these men and close the case with their arrest. No one ever presumed 
that they might possibly be innocent, so it was incumbent for these men 
to have counsel immediately after their arrest, due to the circumstances 
which they informed the Court -- having no contact with any persons 
outside of the D. C. Jail, being unable to obtain counsel. 

Now, the Supreme Court has recently ruled, inHamilton v. 

Alabama, that failure to appoint counsel at critical stages of the 
pretrial procedures is a denial of due process. This is under the Four- 
teenth Amendment.' Seeming more so that where evidence is forever 
lost due to confinement in the D. C. Jail without counsel, that in a Fed- 
eral court system the critical pretrial stages began immediately after 
their arrest. Time was of the essence. 

THE COURT: Do you think that it is necessary now to have law- 
yers sitting along a bench ready to leap forward as soon as a defendant 
thinks he needs counsel ? 

MR. PERRY: Your Honor, the defendant has no one acting in his 
behalf and it is necessary to confine him for failure to make bond, I 
think it is incumbent -- particularly in a city where there are over 
5,000 lawyers, it doesn’t seem to me to be an undue burden. 

THE COURT: You say that it is necessary to have someone im- 
mediately there? I just asked you that question. 
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MR. PERRY: Yes, sir, I think it is, Your Honor. I think -- 

THE COURT: The minute he is arrested, a lawyer has to spring 
up from a chair and drive right to the station? 

MR. PERRY: Not the minute he is arrested, Your Honor, but less 
than three weeks after he is confined. Because any evidence that could 
be found on his behalf becomes lost with the passage of time; it becomes 

impossible for him to establish his innocence. | 

THE COURT: He doesn't have to establish his innocence. The 
Government has the burden of establishing his guilt beyond a reasonable 
doubt. 


MR. PEERY: Your Honor, if a man is arrested and wig and 
the only evidence that can be presented is that obtained by the Government, 
then it is an impossible burden to even raise a doubt. They have their 


evidence, they stop the investigation. They never investigate on behalf 

of the defendants. No one is taking their part in this entire proceeding 
until they are afforded counsel, three weeks, and approximately six weeks 
in the case of one of the defendants. 

THE COURT: Very well. Anything further? | 

MR. PERRY: I will let Mr. Vizzini bring some further Folate, 

Your Honor. 

MR. VIZZINI. Your Honor, I would like to address oe immediate- 
ly to the last question you asked my co-counsel. I believe that in line 
with the spirit, the precise wording of Powell v. Alabama, the defendants 
should have the guiding hand of counsel throughout, less defenses be for- 
ever lost. And so I urge this Court to take into consideration, in Powell 
v. Alabama, the Court said -- | 

THE COURT: I know what the Court said. | 

MR. VIZZINI: Anyway, we just want to point out the nena for 
effective counsel. And, well, in making my argument I would like to stress 
that there are two specific points in our brief: (a) We submit that there 
is a right to counsel and, even if that counsel be limited to counsel at the 
trial, it means effective counsel; and (b) that the right to counsel in the 
District of Columbia specifically includes the right to counsel at the 
arraignment as well as at the trial. 


THE COURT: What is your client's name? 
MR, VIZZINI My client's name is Charles Reid. 
Johnson v. Zerbst is the sweeping case so far as right to counsel 


in the Federal courts. And I would like to point out, I think my co-counsel 
very admirably did it, the tremendous delay. In my client's case, I want 
to point out it was forty days before I came upon the scene. I think co- 
counsel adequately pointed out the actual prejudice in this case. But I 
Submit that no prejudice at all need be shown in this matter, and I would 
like to quote directly, with the Court’s permission, from United States 
v. Glasser, inthis matter. 

THE COURT: You may. 

It turns out, you see, that your client Reid filed his affidavit of 
poverty, which is a prerequisite to the assignment, on November 6. 
It then appears that on the same date a lawyer by the name of Brown 
Was assigned to defend him. It then appears that Mr. Brown for some 
reason was unable to accept the assignment and it was necessary for the 
Court to vacate his assignment and -- You are Mr. Vizzini? 

MR. VIZZINI. Yes, sir. 

THE COURT: ‘And appoint you on November 27. Now those delays, 
as you call them, are just incident to the usual conduct of court business. 

MR. VIZZINI. Iam aware of that, Your Honor, but I think that it 
is not incumbent upon the defendant to file his motion of poverty or some- 
thing of that sort. 

THE COURT: You don’t think so? 

MR. VIZZINI: |No, I don't. I think that the Sixth Amendment means 
something else than that. I think the Sixth Amendment -- 

THE COURT: You think that the statute which requires an affidavit 
of poverty is invalid? 

MR. VIZZINI: No, I think it is a very fine procedural -- 

THE COURT: But it is not necessary ? 

MR. VIZZINI. No. 

THE COURT: I just wanted to get your position. 

MR. VIZZINI If no such statute were set up the Court would have 
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to appoint counsel anyway, is my position. And I think though counsel 
was appointed by the Court, he was vacated, so that my client did not 
have effective counsel for forty days. | 

THE COURT: I don't know what more the Court could do under 
any procedure except to assign someone who seems to be available; 
when the Court is informed he is not available, then assign someone 
else. It is just a rule of reason to me. The Court is reasonable in this 
in protecting the interest of the defendant. | 

Your motion is denied. 

THE CLERK: Motion for mental, Charles Reid. | 


(After disposition of other court business, the following proceed- 
ings were had:) 


THE COURT: I might as well take up the defendant Rel motion 
for a mental examination. 

Have you seen it, Mr. Caputy? 

MR, VIZZINI: Your Honor, my client would like to withdraw 
that motion. 

THE COURT: Very well. You have filed a praecipe? Withdrawing 
the motion? That is the procedure, to keep the books straight. 

MR. VIZZINI: Surely. | 

(The hearing was then ended.) ! 


[Filed March 15, 1963] 
JUDGMENT AND COMMITMENT 
[CHARLES REID] | 

On this 15th day of March, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Owen E. Perry, 
Esquire. | 

IT IS ADJUDGED that the defendant has been convicted! upon his plea 
of not guilty and a verdict of guilty of the offense of Robbery as charged 
and the court having asked the defendant whether he has anything to say 
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why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ R. B. Keech 


[Filed March 15, 1963] 
JUDGMENT AND COMMITMENT 


[DELMA P. SHELTON] 


On this 15th day of March, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel Owen E. Perry, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Robbery as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years. 


1% | 


IT IS ORDERED that the clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ R. B. Keech | 


[Filed March 22, 1963] 
JUDGMENT AND COMMITMENT 
[GEORGE SETTLES] | 


On this 22nd day of March, 1963, came the attorney for the govern- 
me nt and the defendant appeared in person and by counsel, R. Ewers, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ROBBERY 
as charged and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qual- 
ified officer and that the copy serve as the commitment of the defendant. 


/s/ R. B. Keech | 
United States District Judge 
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(iv) 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under the Act of 
Oct. 31, 1951, c. 655, 65 Stat. 726, U.S.C., Title 
18 $ 1291, of the appeal from the judgment of the United 
States District Court for the District of Columbia which 
had jurisdiction of this criminal case under the Act of 
Feb. 27, 1877, c. 69, 19 Stat. 253, D.C. Code, Title 
11 § 306. 


Indictments were brought against appellants on 
November 5, 1962 (JA 3), to which appellants pleaded on 
November 9, 1962 (JA 5). 


The District Court adjudged and committed 
Charles Reid and Delma Shelton on March 15, 1963 (JA 15-17) 
and adjudged and committed George Settles on March 22, 1963 
(JA 17). Appeals from said judgments were granted by this 
Court on June 10, 1963, consolidating same for all purposes. 


STATEMENT OF CASE 


Appellants were arrested early in the morning of 
October 19, 1962 (JA 1), and were brought on the same day 
to the Municipal Court for the District of Columbia for 
their Proceedings before Commissioner under Rule 5 of the 
Federal Rules of Criminal Procedure. The back of the 
Complaint Form of October 19, 1962 (JA 2) shows that 
an attorney, W. Bachrach appeared as the attorney for 
each of the appellants, but only for the limited purpose 
of the preliminary examination and said attorney did not 
represent the appellants thereafter (JA 8). ! 


| 
At the preliminary hearing, each of the appellants 
informed the court that they were indigent and unable to 
obtain counsel. Each appellant further informed the court 
that he was without close friends or relatives and could 
not make the $5,000 bond set for him (JA 2,8). 
| 
On November 6, 1962, Charles S. Brown, Esq., was 
appointed to defend Charles Reid (JA 3). Although appointed, 
he was never informed of his appointment and was later 
vacated (JA 6,7), and so, twenty-one days later, on 
Novemher 27, 1962, Charles S. Vizzini, Esq. was appointed 
(JA 5,6); thus 40 days elapsed between the preliminary 
hearing and the notification of defense counsel. 


On November 6, 1962, Isadore Brill, Esq., was 


" (vi) 


appointed to defend Delma Shelton (JA 4), but was soon 
vacated. About three o'clock on the afternoon of November 
8, 1962, Owen E. Perry, Esq., reccived a telephone call 
from the Legal Aid Agency notifying him of his appointment 
as counsel for Deima Shelton and informing him that the 
arraignment was set for the next day, November 9, 1962, 
at 9:30 A.M. He was not able to confer with appellant 
Shelton before the arraignment (JA 8). Neither of the 
other appellants was represented by counsel at this 
arraignment and none of the appellants had any repre- 
sentation at all since the previous hearing some three 
weeks before (JA 5,8,9). 


On November 12, 1962, John Robert Ewers, Esq., 
received by mail a carbon copy of a letter issued from 
the office of the Legal Aid Agency addressed to Charles 
Brown, informing all counsel of the date of trial. Upon 
inquiry to this Agency, Mr. Ewers was infcrmed that he 


had been appointed to represent appellant Settles and 
that a "2nd. letter” would be sent him to this effect. 
(The first letter had apparently been lost in the mails.) 
This letter was received on November 13, 1962. (JA 9) 


To sum up the procedural facts material to this 
case: during a period of 21 days in the case of Delma 
Shelton, 25 days in the case of George Settles, and 40 
days in the case of Charles Reid, no appellant had actual 


(vii) 


or effective counsel, appellants Charles Reid and George 
Settles being without counsel at their arraignment. 


A motion to dismiss the indictment was filed on 
January 2, 1963 (JA 7-10). It was denied after oral 
argument January 18, 1963 (JA 10-15). It was vaisel at 
the trial and again denied. The trial resulted in | 
judgment and commitment of Charles Reid and Delma Shelton 
on March 15, 1963 (JA 15-17) and of George Settles on 
March 22, 1963 (JA 17). ! 


This consolidated appeal is taken from those 
judgments. | 


STATUTES AND RULES INVOLVED 
CONSTITUTION OF THE UNITED STATES 
5T8 AMENDMENT 


No person shall be . . . deprived of life, 
= erty or property, without due process 
° iS aawtan © 


6TH AMENDMENT 


In all criminal prosecutions, the accused 
shall enjoy the right . . . to have the 
Assistance of Counsel for his defence. 


146TH AHERDEENT 


- - -nor shall any State deprive any 
person of life, liberty, or property, 
without due process of 3 nor deny 
to any person within its jurisdiction 
the equal protection of the Iws. 


ACT of Sept. 2, 1957, 71 Stat. 595, U.S.C., Title 18 8 3500 
(THe JENcKS AcT) : . 


(a) In any criminal prosecution brought by 

the United States, no statement or report 

in the possession of the United States which 
was made by a Government witness or prospective 
Government witness (other than the defendant) 
to an agent of the Government shall be the 
subject of discovery, or inspection 
until said witness has testified on direct 
examination in the trial of the case. 


Act of Jume 27, 1960, c. 531, 74 Stat. 229, D.C, Cok, 
Title 2, 88 3202,2203 
(THE DISTRICT OF COLUMBIA LEGAL AID ACT) 

8 2202. The Agency sha}l make attorneys 
available to represent indigents in criminal 
oceedings in the United States District 

Goure tlesey faeries ks ce gia and in 
e 8 elony cases, ... 
ch such court sad tribunal will make every 
reasonable effort to poe assignment of 
counsel as early in the proceeding as 
practicable, 


(ix) 


STATUTES AND RULES INVOLVED (Cont'd) 


| 
82203. The legal FEpEcsentaet05 services | 
hereinbefore described shall be provided | 
only to such persons who first subscribe 
and state in writing upon oath that such | 
person has been le to hire an attorney 
and is further unable to pay modest 
attorney's fee; ... 


Rule 10. Arraipnment 


Arraignment shall be conducted in open 
court and shall consist of reading the | 
indictment or information to the defendant 
or stating to him the substance of the 
charge and calling on him to plead thereto. 
He shall be given a copy of the indictment 
oe saounarion before he is called upon to 
plead, 


Rule 12. Pleadings and Motions before Tri $ 
Defenses and Objections. | 


(b) The Motion Raising Defenses and Objections. 


| 
| 
| 
RULES OF CRIMINAL PROCEDURE | 
| 
| 
| 


(2) Defenses and Objections Which last Be /Raised. 
Defenses and objections based on defects in t 
institution of the prosecution or in the | 
indictment or information other than that it 
fails to show jurisdiction in the court ot to 
charge an offense may be raised only by motion 
before trial. The motion shall include all such 
defenses and objections then available tc the 
defendant. Failure to present any such defense or 
objection as herein provided constitutes a 
waiver thereof, but the court for cause show 
tMay grant relief from the waiver. Lack of | 
jurisdiction or the failure of the indictment 
or information to charge an offense shall be 
noticed by the court at any time during the 
pendency of the proceeding. 


(3) Time of Making Motion. The motion shall be 
made before the pica is entered, but the court 
may permit it to be made within a reasonable 
time thereafter. 


(x) 


STATUTES AND RULES INVOLV=D (Cont'd) 


Rule 44. Assi t_of Counsel. If the 
defendant S 1m court without counsel, 
the court 11 advise him of his right to 
counsel and assign counsel to represent 
him at every stage of the proces te unless 
he elects to proceed without counsel or is 
able to obtain counsel. 


STATEMENT OF POINTS 
1. Appellants were unlawfully denied the 
assistance of counsel in that they were confined in the 


D.C. jail for wreasonable and umnecessary periods of 


time following their arrest before counsel was appointed 


to assist them so that they wre irreparably and 
unfairly prejudiced. 


2. Appellants were unlawfully denied the 
assistance of counsel in that they did not have 
effective assistance of counsel at their arrai rt 
which is a critical stage of the proceeding where the 


assietance of counsel is necessary. 


I 


Appellants contend that when a person is arrested 
and charged with a serious crime, and must thereafter be 
confined because of his financial inability to post bond 
and employ counsel, immediate steps should be taken to appoint 
counsel to aid the accused in the preparation of his defense 
and conduct an investigation to preserve evidence lon behalf 
of the dcecused. Failure to appoint effective counsel until 
after indictment (in the case of one defendant, as much as 
22 days after) by the grand jury, a period of 17 days after 
arrest and confinement, should result in dismissal with 
prejudice. ! 


Appellants contend that the taking of immediate steps 
to appoint counsel under these circumstances is a prerequis- 
ite to the jurisdiction of the trial court. Johnson v. 

304 U.S. 458; 82 L.Ed. 1461; 58 S.Ct. 1019. An accused in 
these circumstances is in the position of being held virtually 
incommunicado and therefore is powerless to preserve exculpa- 
tory evidence, ! 


Therefore, without the assistance of counsel soon 
after arrest and confinement to supervise the preservation of 
evidence, the trial itself, with all its constitutional 
procedural safeguards, becomes, mot an adversary proceeding, 
but an ex parte formality to deprive the accused of Ris tes 


liberty under color of law. 
(xii) 


It 


Appellants contend that arraignment in the District of 
Columbia is a critical stage in the criminal proceeding re- 
quiring the effective assistance of counsel for an indigent 
accused. Failure to provide counsel, or effective counsel, 
at arraignment in the District of Columbia then, is error 
under the doctrines of Hamilton v. Alabama, 368 U.S.52, 

7 L, Bd. 2nd 114, $2 S. Ct. 157 and White v. Maryland, 373 
U.S. 5S, 10 L. Ed 2nd 193, 83 S.Ct_.,, since Fifth Amendment 
rights in a federal court are no less than Fourteenth 
Amendment rights in a state court. 


ARGUMENT 


No person shall... be deprived of life, liberty, 


or property, without due process of law;... 


Fifth Amendment, Constitution 
of the United States 
In all criminal prosecutions, the accused 
enjoy the right... to have the Assistance of Counse 
his defense. 


Sixth Amendment. Constitution 
of the United States 


I. 


FAILURE TO PROMPTLY APPOINT COUNSEL 
AFTER ARREST AND CONFINEMENT. 


The well-spring of the sacred right to counsel 
lies in these few words of our constitution, Exactly when 


in the course of a criminal proceeding an accused is con- 


stitutionally entitled to counsel is not made explicit; 
nor is it our task here to designate the precise moment 
when the failure to have counsel makes the proceeding con- 
stitutionally defective, but only to show, that, in this 
case, the appearance by counsel came at too late a time 

in the proceeding to satisfy the Rules and Statutes of the 
District of Columbia and the Constitutional guarantee. 
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Accused, in this case, were incapable of em- 
ploying counsel. This being the case, it was "... The 
duty of the court, whether requested or not, to assign 
counsel for him, as a necessary requisite of due process 
of law..." Powell v. Alabama, 287 U.S. 45, 71. 

That this is an affirmative duty of the court, 
if deprivation of life and liberty is to be accomplished, 
is stated by the court in Johnson v. Zerbst, 304 U.S. 458, 
463, 468. This case neither requires that counsel be asked 
for by defendants nor provides any excuse for the courts to 
fail to give it. 

This duty cannot be discharged by an assignment 
at such a time, or under such circumstances as to preclude 
the giving of effective aid in the preparation of the case. 
Powell v. Alabama, 287 U.S. 45, 71. This is so because 
the right to counsel means the right to effective counsel. 
Powell v. Alabama, supra. 

It is not only the amount of time between the 
date counsel is apprised of his appointment and the date 
of trial which determines whether the right to effective 


counsel has been satisfied but the time between arrest 


and assistance of counsel. An accused requires "... the 
guiding hand of counsel at every step in the proceeding 


nae 


against him. Without it though he be not guilty, he faces 
the danger of conviction because he does not know kes to 
establish his innocence." Powell v. Alabama, supra at 69, 
If the court was so solicitous of defendants mere verbal 
inability to establish their innocence, it should be far 
more solicitous of defendants, who, because they are incar- 
cerated without counsel, are physically incapable of 
gathering the very evidence necessary to establish their 
innocence. They can speak and yet a "mouthpiece" is pro- 
vided for them at the trial; they are effectively, ‘physically 
immobilized and yet the court does not provide anyone to 
supervise their defense investigations. It should be 
noted well in this regard that by virtue of the Jencks Act 
(Act of September 2, 1957, 71 Stat. 595, U.S.C. Title 18 
83500) police investigations are partisan documents, L.e., 
they are not made available to defendants except under very 
limited circumstances. : 

The right to counsel, therefore, is necessarily 
denied where counsel are not appointed to assist an indi- 
gent, incarcerated defendant until so late in the investi- 
gatory stage of preparing a defense that any evidence that 
might help the defendant or explain away seemingly! damaging 
evidence has been forever lost by the passage of time, "Te 


he 
is vain to give the accused a day in court with no oppor- 
tunity to prepare for it, or to guarantee him counsel 
without giving the latter any opportunity to acquaint 
himself with the facts and law of the case." Powell, supra 
at 59 quoting Com. v. O'Keefe, 298 Pa. 169, 173, 148 Atl. 73. 

Thus, a subsequent trial, even one with all the 
constitutional procedural safeguards, becomes a hollow 
mockery, given these procedural antecedents. The trial is 
infected with an absence of that fundamental fairness 
essential to the very concept of justice. Crooker v. Cali- 
fornia, 357 U.S. 433, 439, Lisenba v. California, 314 U.S. 
219, 236. These cases concern themselves with denial of 
counsel at pre-trial stages. 

Rule 44 of the Federal Rules of Criminal Procedure 
provides that "If the defendant appears in court without 
counsel, the court shall advise him of his right to counsel 
and assign counsel to represent him at every stage of the 
proceeding unless he elects to proceed without counsel or 
is able to obtain counsel." 

If the word “court” be interpreted to include 
preliminary hearing or examination, it seems obvious that, 
the defendants are, by virtue of this rule, entitled to the 


continuous benefit of counsel starting with the preliminary 
hearing. 


-5- 


The Advisory Committee on Rules interprets the 


rule so as to exclude preliminary hearings from its mandate. 
U.S.C.A, Title 18, Rule 44, Note of Advisory Committee #2. 

They do not exclude arraignments or any other 
procedural stages. (The rule itself says "at every stage 
of the proceeding.") It would seem that the rule means at 
least this much, for the very next step after arraignment 
is trial and then the proceedings ends. If the word “every" 
is to have any meaning at all, a construction of the rule 
must be adopted which interprets "court" to mean the 


| 
arraigning court and "arraignment" as one of the "stages" 


in the proceeding. Ut res magis valeat quan pareat. Also, 
rule 10 speaks of the arraignment as a "court" procedure, 

But the right to counsel early in the proceeding 
against a defendant rests on strong statutory grounds as 
well, | 

The District of Columbia Legal Aid Act (Act of 
June 27, 1960, c. 531, 74 Stat. 229, D.C. Code Title II, 
$2202) provides in part: "each such court and tribunal 
will make every reasonable effort to provide coumspl as 
early in the proceeding as practicable." It also provides 
that "The legal representation services hereinbefore 


described shall be provided only to such persons who first 
| 
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subscribe and state in writing upon oath that such person 
has been unable to hire an attorney and is further unable 
to pay modest attorney's fee;..." D.C. Code, Title 2 
62203. No attempt was made by the court to obtain this 
affidavit and appoint counsel until the day after the 
indictment, November 6,--17 days after arrest and confinement. 
Given the excellent legal machinery made possible 
by the Act, it would not be an un-"reasonable" burden upon 
the court to provide permanent, continuous, effective 
counsel as early as the preliminary hearing. (See the 
Court at JA 15 which appellants allege is patent error.) 
It would be even less difficult to provide that vacated 


counsel be immediately (JA 4, 5) replaced by counsel who 


are personally (JA 8, 9) apprised of this appointment so 
that counsel is available soon after arrest. 

Thus, even if appellants’ construction of the 
Sixth Amendment be not adopted, the statute certainly was 
mot adhered to in this case. Assigned counsel "did not 
come as early in the proceeding as practicable." It is not 
impractical to appoint counsel for an indigent, confined 
defendant in less than 17 days after his arrest and 
confinement. 


Py Pe | 


Because of the failure to appoint and apprise 
permanent counsel until late in the criminal proceeding, 


any evidence, by alibi or otherwise, that might have 


established the defendants’ innocence, was lost by the 


passage of time through the transigency of human beings 


and the fallibility of human memory.* 

The extent of this prejudice is irrelevant. 
"The right to have the assistance of counsel is too funda- 
mental and absolute to allow courts to indulge in nice 
calculations as to the amount of prejudice arising from 


its denial." Glasser v. United States, 315 U.S. 60, 76. 


* Beany, Right to Counsel before Arraignment, 
45 Minn. L. Rev. 773, 778. 
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Ir 


ABSENCE OF EFFECTIVE COUNSEL 
AT ARRAIGNMENT 


It is now clear from recently decided Supreme 
Court cases that the Sixth Amendment means at least this 
much: the assistance of counsel is a constitutional 
requirement at every "critical" stage in a criminal proceeding. 

In Hamilton v. Alabama, 368 U.S. 52, decided on 
November 13, 1961, the Supreme Court of the United States 
was faced with the problem of a defendant convicted in an 
Alabana state court without having had the benefit of 
counsel at his arraignment, As in the case at bar, the 
defendant had pleaded “not guilty” at his arraignment. 
However, in the state of Alabama, the defense of insanity 
had to be pleaded at this stage or the opportunity lost. 
Thereafter, the plea could not be made except in the dis- 
cretion of the trial judge. All pleas in abatement also 
had to be made at that time. 

The court reasoned that since arraignment was 
a critical stage in the criminal procedings in Alabama, 
absence of counsel deprived the defendants of due process 


of law. The court saw the same danger in absence of counsel 


at this stage in the proceding as was present in Powell v. 


Alabama, supra, stating "Only the presence of counsel could 
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| 
have enabled this accused to know all the defenses available 
to him and to plead intelligently." Ibid., p. 55. ! 

The court intentionally refrained from determining 
whether prejudice resulted, stating, "The degree of pre- 
judice can never be known.” Although this was a capital 
case, that should not be a distinguishing feature in any 
jurisdiction. Gideon v. Wainwright, 372 U.S. 335. In 
Williams v. Kaiser, 323 U.S. 471, 475 (a non-capital case), 
the court made it clear that it would not try to determine 
the degree of prejudice. In Glasser v. U.S., supra, a 
case where counsel was appointed for co-defendants whose 
interests might have been diverse, and where the appellant- 


defendant entered no objection to said appointment, the 


court said that considerations as to degree of prejudice are 
unnecessary, and further used the sweeping Language that 
“The right to have the assistance of counsel is too funda- 
mental and absolute to allow courts to indulge in nice cal- 
culations as to the amount of prejudice arising from its 


denial." Glasser, supra at 75. | 


Arraignment is a critical stage in a criminal 
proceeding in the District of Columbia for the same reason 


| 
that it was in Alabama, Le, certain pleas must be made 


then and, failure to do so constitutes waiver from which 
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a court “may” grant relief, but need not so do. Federal 
Rules of Criminal Procedure, Rules 12(b)(2) and (3) are 
the District of Columbia's counterparts to the relevant 


material procedural statutes reviewed in Hamilton v. 


Alabama, supra. 
Rule 12(b)(2) reads: 


"Defenses and Diections Which Must 
Be Ra ‘e enses ject ased 
on defects in the institution of the pro- 
secution or in the indictment or informa- 
tion other than that it fails to show 
jurisdiction in the court or to charge an 
offense may be raised only by motion 
before trial.. The motion shall include 
all such defenses and objections then 
available to the defendant. Failure to 
present any such defense or objection as 
herein provided constitutes a waiver 
thereof, but the court for cause shown 
may grant relief from the waiver. Lack 
of jurisdiction or the failure of the 
indictment or information to charge an 
offense shall be noticed by the court 
at any time during the pendency of the 
proceeding.” 


and Rule 12(b)(3) reads: 
"Time of Motion. The motion 
shall be made e plea is entered, 
But the court permit it to be made 
within ar le time thereafter." 
(emphasis supplied) 
The importance of arraignment in e federal 


Criminal proceeding was pointed out in Crain v. U, S,, 


ite 


162 U.S. 625 (1896) cited by the court in Hamilton v. 
Alabama, supra, in Footnote 4 at Page 54 and in Grain, 
supra, Mr. Justice Harlan writing for the majority states 
at Pages 643-645. : 

",... we think it may be stated to be the pre- 
vailing rule, in this country and in England, at least 
in cases of felony, that a plea to the indictment is neces- 
sary before the trial can be properly commenced, and that 
unless this fact appears affirmatively from the record 
the judgement cannot be sustained. Until the accused 
pleads to the indictment and thereby indicates the tesue 
submitted by him for trial, there is nothing for the jury 
to try; and the fact that the defendant did so plead should 
not be left to be inferred from a general recital in some 
order that the jury were sworn to ‘try the issue joined’, 
The record should be a permanent memorial of what was the 
issue tried, and show whether the judgement, whereby it 
was proposed to take the life of the accused or to deprive 
him of his liberty, was in accordance with the Law of the 
land. In Hopt v. Utah, 110 U.S. 574, 579, this court, 
observing that the public has an interest in the Life and 
liberty of an accused person said: ‘Neither can be lawfully 
taken except in the mode prescribed by law. That which the 


law makes essential in proceedings involving the deprivation 
of life or liberty camnot be dispensed with or affected by 
the consent of the accused, much less by his mere failure, 
when on trial and in custody, to object to unauthorized 
methods. ' 

" ..-Nor ought the courts, in their abhorrences of 
crime, nor because of their anxiety to enforce the law 
against criminals, to countenance the careless manner in 
which the records of cases involving the life or liberty 
of an accused are often prepared. Before a count of last 
resort affirms a judgement of conviction of at least an 
infamous crime, it should appear affirmatively from the 
record that every step necessary to the validity of the 
sentence has been taken.’ 

Appellants contend that the record effirmatively 
shows that every step necessary to secure their constitu- 


tional right to the assistance of counsel was not taken, 


since no attempt was made to appoint counsel until after 
indictment, (JA 3-5.) and no opportunity was given defendant- 
appdlants to confer with counsel before entering their pleas 
at their arraignment (JA 8, 9). 

But, if there was ever any doubt as to the 
eritical nature of arraignment in the District of Columbla 


i, 


that doubt may now be laid to rest by the decision of the 
Supreme Court of the United States on April 28, 1963, in 


White v. Maryland, 373 U.S. 59. There the Court had before 

it the case of a defendant who pleaded guilty at a Maryland 
preliminary hearing without counsel (he later pleaded not 

guilty at his arraignment). The Court concluded in the 

penultimate paragraph of its opinion: | 

“Whatever may be the normal function of 

the preliminary hearing under Maryland law, it 

was in this case as critical a stage as arraign- 

ment under Alabama law. For petitioner entered 


a plea before the magistrate and that plea wag 
taken at a time when he had no counsel." 


Thus did the Court definitively establish the necessity for 
entering a plea as a test for the criticalness of “ particular 
stage of the criminal proceedings. The Court went on to say 
that it would not attempt to determine whether prejudice 
resulted. | 
Appellants find it inconceivable that federal 


guarantees under the Fifth Amendment, due process clause, 


are less than those made mandatory upon the states by the 
Fourteenth Amendment. * 


* The Supreme Court has thus removed the mote from state 
tribunals. Surely it will not overlook the beam in the 
federal courts. "And why beholdest thou the mote that is 
in thy brother's eye, but considerest not the bean that is 
in thine own eye." 
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Accordingly, it is appellants contention that the 
existence of Rule 10 (defining arraignment as the pleading 


stage) and White v. Maryland alone are sufficient to justify 


a reversal, 


CONCLUS ION 


It is the appellants’ contention that the reversal 


of the trial courts judgment should be final and with 
| 


prejudice against reindictment. | 

In Caldwell v. United States, 92 U.S. App. D. C. 
355, 205 F 2d 879, a right to counsel case where invasion 
of private consultation was shown, the court, at Footnote 11 
indicated that if a showing of prejudice were made a dismissal 
might be had instead of a new trial, 

However, unlike appellant in the Caldwell case, 
supra, or in Coplon v. United States, 89 U.S. App. D. C., 
103, appellants here are as helpless now eo 
retrieve lost evidence as they ever were. Their airest 
and confinement, without representation, has resulted in 
irreparable prejudice to their defense. | 

For this reason this Court should hold thet, 
whatever the extent of prejudice, it is enough to entitle 
appellants to ‘diemissal , or put another way, the government 
should be prevented (estopped) from asserting this bar to 
dismissal since the goverrment brought the condition about. 

This holding would be in the best tradition of the 


federal courts which have adopted exclusionary rules 
(Mallory v. United States, 354 U.S. 449, Killough ve United 
States, 315 F. 2d 241) and refused to have a hand in!'dirty 
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business" (MacNabb v. United States, 318 U.S. 332, 345.) 
As the learned Judge Traynor stated when speaking of the 
exclusionary rule, "...We have been compelled to reach 
that conclusion because other remedies have completely 
failed to secure compliance with the constitutional pro- 
visions on the part of police officers with the attendant 
result that the courts under the old rule have been constantly 
Geqived to participate in and in effect, condone the lawless 
activities of law enforcement officers. People v. Cahan, 
44 Cal 2d 434, 445, 282 P 2d 905, 911. 

In the case of the Matter of Fusco v. Moses, 304 
N. Y. 424, 107, N.E. 2d 581, where an informer had ingratiated 
himself with other employees charged with neglect of. duty 
and had attended their conferences with their attorney, the 
court held that the employees were deprived of their full 
right to be represented by counsel and that the determinations 
o= the administrative body hearing the charges against them 
be. annulled with the result that they were reinstated in 
their jobs. 


In the State of Washington v. Cory, 382 P. 2d 
1019 decided by the Supreme Court of Washington on June 20, 


1963, it was stated that the only disposition which would 


afford defendants an adequate remedy and effectively dis- 
courage the offensive practice of the State, was dismissed. 


atv 
| 


That was an eavesdropping on attorney-client-discussion 


case. This reasoning has even greater persuasive power 


| 

in the case at bar. 
| 
| 


Here, an exclusionary rule or a new trial will 
not help at all. Vanished evidence cannot be resuscitated, 
transient witnesses cannot be brought back. The Scag lataaing 
witness can never be fully cross-examined. "The degree of 


prejudice can never be known." Hamilton v. Alabama, supra. 


Whatever may be said about the effect of the 
Caldwell (supra)decision on police practice, it probably 
provided an adequate remedy for the appellant under the 
facts of the case,-a new trial with benefit of the 
MacNabb exclusionary rule (supra). : 

In crder: to sustain the conviction, this Court 
must conclude that the Constitution permits an accused in 
a federal jurisdiction to be arrested and confined and, in 
effect, held incommunicado for periods of three to six 


weeks, with no assistance in the preparation of his 


defense during this period, merely because he is | 


financially unable to post bonc. Appellants contend that 


-18- 
the Constitution does not permit one to be deprived of 


his liberty by such procedures. Absolute equality of 


justice between rich and poor is impossible,- no one would 
argue that an accused should be turned free when he is 
unable to post bond merely because a non-indigent, similarly 
accused, can go free after posting bond. But procedural 
guarantees can be applied equally to the indigent and 
non-indigent. And where Lack of funds is the sole reason 
for one's confinement, the least a federal court can do 
under our Constitution is to provide the confined indigent 
with the assistance of counsel immediately upon being 
apprised of his financial inability to post bond and employ 
counsel of his own choosing. Only by the prompt appointment 
of counsel can the court at least attempt to insure that 


indigency alone will not be the- cause of his conviction. 


It is appellants’ contention that due process 
of law is now an impossibility because of counsel's late 
effective appointment and the irreparable prejudice 
resulting therefrom; accordingly, the District Court's 
decision should be reversed and the charges dismissed with 
prejudice. 


That counsel was appointed too late to satisfy 
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an absolute constitutional standard is not open to 
question: effective counsel must be appointed for the 
arraignment. Rule 10, and Hamilton and White, supra, 


require this much. | 


Whatever the precise moment required by the 


Sixth Amendment, certainly the District Court erred in 


not providing "counsel as early in the proceeding as 
practicable" (D.C, Code, Title 2, 82202) The appointment 
of ad hoc counsel for the preliminary hearing followed by 
weeks of delay before first permanent counsel is appointed 
obviously does not satisfy this statutory requirenent for 


the appointment of counsel as early as practicable. 


In view of the Constitutional’ guarantee of the 
Sixth Amendment and the requirements of the D.C. Code, 
and the tremendous importance of assistance of counsel 


in the constitutional scale of valuss, this Court is 


solemnly urged to enforce the Sixth Amendment and utilize 
its supervisory power over the administration of criminal 


| 
justice in the Federal Courts and reverse the decision of 


the trial court with prejudice, | 


| 
Respectfully submitted ; 


CHARLES S. VIZZINI, 
OWEN B, PERRY. 
JOHN ROBERT EWERS | 
Appointed by this Court 
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| Im the opinion of the appellee, the following question is 
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COUNTERSTATEMENT OF THE CASE 


An indictment filed November 5, 1962, charged appellants 
with robbery (22 D.C.C. 2901) (J.A. 3). After verdicts of 
guilty, each was sentenced to two to six years imprisonment 
by Judgment and Commitments filed March 15, 1963, and 
March 22, 1963 (J.A. 15-17). This appeal followed. 


q@) 


2 


The robbery occurred on October 19, 1962, when appellants 
robbed John Little of his wallet and its contents (J.A.3). A 
complaint charging them with the offense was filed in the Mu- 
nicipal Court for the District of Columbia on October 19, 1963. 
That same day they appeared before a judge sitting as a com- 
mitting magistrate, who informed appellants of the complaint 
against them, their right to retain counsel, the right to pre- 
liminary examination, that they need make no statement, and 
that any statement they made may be used against them. 
Counsel was appointed to represent appellants, and after a 
hearing was held, appellants were held to await the action of 
the Grand Jury. (J.A. 1-2.) The Grand Jury indicted appel- 
lants by an indictment filed Novemher 5, 1962 (J.A.3). Orders 
filed November 6, 1962, appointed counsel to defend appel- 
lants (J.A. 3-4). An Order filed November 8, 1962, vacated 
the appointment of counsel for appellant Shelton, and ap- 
pointed him new counsel (J.A. 4). On November 9, 1962, 
appellants were arraigned, and all three pleaded not guilty. 
Appellant Shelton was represented by counsel at the arraign- 
ment. An Order filed November 28, 1962, vacated the ap- 
pointment of counsel for appellant Reid, and appointed him 
new counsel (J.A.5). Prior to trial appellants moved to dis- 
miss the indictment “for the reason that the defendants were 
improperly denied their right to effective counsel during the 
critical stages of the proceedings against them” (J.A. 7-8). 
The motion came on for a hearing on January 18, 1963. Coun- 
sel presented oral arguments. No witnesses were called. 
(J.A. 10-15.) 


STATUTE AND RULE INVOLVED 


Title 22, D.C.C. § 2901 provides: 

Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or by 
putting im fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years. 
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Rule 44, Federal Rules of Criminal Procedure provides: 


Assignment of Counsel: If the defendant appears in 
court without counsel, the court shall advise him of his 
right to counsel and assign counsel to represent him at 
every stage of the proceeding unless he elects to proceed 
without counsel or is able to obtain counsel. 


SUMMARY OF ARGUMENT 


Appellants had a fair trial and were proved guilty beyond a 
reasonable doubt of the crime with which they were charged. 
Their alleged lack of counsel after preliminary hearing and 
prior to arraignment is no basis for depriving the District Court 
of jurisdiction to try them. Appellants were not entitled to 
assigned counsel prior to arraignment. Their claim of loss of 
alibi witnesses through not having an investigator for their 
case is something which can neither be proved nor disapproved. 
They had means to prevent such loss of witnesses anyway. 
Appellants did have counsel assigned them at the time of ar- 
raignment, and can show no prejudice from not having two of 
the counsel assigned present. 


ARGUMENT 
The judge properly declined to dismiss the indictment 


The government proved beyond a reasonable doubt that ap- 
pellants were guilty of robbery. Appellants do not question 
the sufficiency of the evidence supporting their convictions, or 
the fairness of their trial. Instead, appellants seek an out- 
right reversal of their convictions because they were allegedly 
without counsel for three weeks after preliminary hearing and 
prior to indictment. 

Although appellants had counsel at their preliminary hear- 
ing, they claim that during the three weeks following they 
were without counsel, because the counsel appointed in the 
Court of General Sessions was allegedly out of the case once 


2 Appellants did not seek to have any of the transcript of the trial 
brought to the attention of this Court. As counsel below are counsel on 
appeal, they would know how the trial proceeded without need of recourse 
to a trial transcript. Nothing in the record in this Court indicates what 
appellant's defense at trial was. 
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the preliminary hearing was over and appellants were held for 
the action of the Grand Jury? As a result of the alleged lack 
of counsel, appellants claim they had no one to investigate 
their case for them and take steps to contact potential alibi 
witnesses soon after arrest, so that the events of the evening 
in question could be fixed in the potential witnesses’ minds. 

There is no right to assigned counsel prior to arraignment. 
Council v. Clemmer, 85 US. App. D.C. 74, 177 F. 2d 22, cert. 
denied, 338 US. 880 (1949); Price v. Johnston, 144 F. 2d 260 
(9th Cir. 1944). The legislative history of Rule 44 of the 
Federal Rules of Criminal Procedure shows that the right to 
have assigned counsel is not intended to apply to the prelimi- 
nary hearing. See Note 2 of the Advisory Committee’s notes 
to Rule 44. So if appellants were without counsel after the 
preliminary hearing and prior to arraignment, as alleged, they 
had no right infringed. 

White v. Maryland, 373 US. 59 (1963), does not erode the 
holding of Council v. Clemmer, supra. In White, a capital 
case, the appellant entered a guilty plea, later withdrawn, at 
the preliminary hearing mm the Maryland Court when he was 
without counsel making the preliminary hearing a critical stage 
of the proceeding against him. Under the procedure in Federal 
Courts, governed by the Federal Rules of Criminal Procedure, 
there is no plea taken at the preliminary hearing. Rule 5(c), 
Federal Rules of Criminal Procedure. Thus, White v. Mary- 
land, supra, does not have the effect of advancing the time 
when an accused individual is entitled to assigned counsel in 
a federal court. 

Appellants’ argument that an accused is entitled under the 
White case, and under the District of Columbia Legal Aid Act 
to assigned counsel from the preliminary hearing on, and that 
lack of it at some point of the proceedings leading to trial is a 
basis for depriving the trial court of jurisdiction, is to argue 
that in such circumstances crime must go unpunished, no mat- 
ter how persuasive the evidence or how incredible a claim of 


?The only indication on the record that counsel appointed in the Court 


the indictment and in their argument on that motion (J.A. 2, 8 11). 
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prejudice may be. The social effect of adopting their proposi- 
tion would be shocking. Every man in jail who did not have 
counsel prior to indictment would have to remain unpunished. 
Understandably there is no authority for such a proposition. 

In the instant case, appellants alternatively demand release 
on & claim of prejudice incapable of being proved or disproved.’ 
Surely, such a claim is inadequate as a basis for suppressing all 
proof of guilt. by dismissing the indictment. Indeed, appel- 
lants’ alleged lost alibi witnesses could have been lost within 
seconds of when either they or appellants left the various estab- 
lishments they may have frequented on the night of the offense. 
In order for appellants to preserve such alibi witnesses, lawyers 
would have to be ready at a moment’s notice to attend to an 
arrested man’s investigative and legal wishes upon the instant 
of arrest. Such attendance to the wishes of an accused would 
be an impractical accommodation. Considering the number 
of people arrested in this jurisdiction for various crimes each 
day, the burden placed on the members of the bar would be 
excessive. Lawyers would have to seek out potential witnesses 
at all hours of the day and night in all kinds of neighborhoods 
and establishments, safe and unsafe, to find witnesses before 
they disappear or forget matters which could be of potential 
use to an accused in his defense at trial, all this at a time before 
a Grand Jury has determined whether to indict. 

Our system of justice does not contemplate furnishing all 
accused men with personal investigators. The police must 
seek the true culprits in a criminal case by checking on an 
accused’s alibi and determining from the available witnesses 
whether there is sufficient evidence to predicate an arrest. 
Then a committing magistrate must determine whether there 
is enough evidence to hold an accused for the action of the 
Grand Jury. Then a Grand Jury must indict, and finally, and 
of greatest importance to the protection of individual rights, 
& jury must be convinced of the accused’s guilt beyond a reason- 
able doubt. 

In appellants’ case, the police were able to check out any 
alibi appellants offered at the time of arrest, if indeed they 

* Appellants do not urge that anything was introduced into evidence as a 
result of not having counsel. 


6 


offered one. Counsel assigned them at their preliminary hear- 
ing also was able to investigate and consider the potency of 
their alibi defense prior to their preliminary hearing. Counsel 
at that point was also able to advise them of the facilities of 
the Legal Aid Agency to investigate whatever claims they had, 
even prior to indictment. Thus, appellants had adequate 
means available to protect them from losing alibi witnesses. 

Farthermore, appellants can show no prejudice attendant 
on the fact that two of them did not have counsel present at 
arraignment.* As all the appellants entered not guilty pleas 
at that stage of the proceedings, and as no defenses are shown 
to have later been unavailable to them for failure to raise them 
at the time of arraignment, and additionally, as counsel for 
Appellant Shelton was present, and able to make any Rule 
12(b) (2) * attacks on the indictznent for all three defendants, 
it is absurd to present that absence of counsel as a basis for 
reversal‘ 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


* Appellants did heve counsel zppointed for them before their arraignment. 
Orders appointing counsel for all appellazts were filed November 6, 1942, 
three days prior to arraignment. Two of the orders were later vacated 
when the court learned that the appointed counsel would be unable to 
serve (J.A.¢, 5). 

“ Eale 12(D) (2), Federal Enles of Criminal Procedure. 

* Hemilton v. Alebema, 368 U.S. 52(1961), is inapplicable to the cir- 
cumstances of the instant case, even though appellant there, at arraignment 
im 2 state court, also entered 2 not guilty plea. There appellant had no 
counsel at all at the time of arraignment, and the insanity defense must Be 
raised in Alabama at arraignment or not at all, except where the judge’s 
discretion, which is not revisable on appeal, allows it being later raised. 
1é. The Supreme Court emphasized that Hamilton was a capital case, 
in which instance prejudice need not be shown. Id. at 55. 
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Rule 6. 


eee 
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FEDERAL RULES OF CRIMINAL PROCEDURE 
The Grand Jury 


Objections to Grand Jury and to Grand 
Jurors 


Challenges. The attorney for the government 
or a defendant who has been held to answer | 
in the district court may challenge the | 
array of jurors on the ground that the grand 
jury was not selected, drawn or summoned in 
accordance with law, and may challenge an | 
individual juror on the ground that the 
juror is not legally qualified. Challenges 
shall be made before the administration of 
the oath to the jurors and shall be tried © 
by the court. | 
Motion to Dismiss. A motion to dismiss the 
indictment may be based on objections to the 
array or on the lack of legal qualification 
of an individual juror, if not previously | 
determined upon challenge. An indictment | 
shall not be dismissed on the ground that © 
one or more members of the grand jury were 
not legally qualified if it appears from | 
the record kept pursuant to subdivision (c) 
of this rule that 12 or more jurors, after 
deducting the number not legally sarees 
concurred in finding the indictment. 


(12) 


P. 8 


S.Ct. 1297 


P. 4 
P. 10 
P. 10 


PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF CRIMINAL PROCEDURE 
(31 F.R.D. 671, 689--P. 7) 

(New matter is underlined) 


Rule 5. Proceedings Before the Commissioner 


(b) Statement by the Commissioner. The Commissioner 
shall inform the defendant of the complaint 
against him, of his right to retain counsel, 
of his t to st the ass mt of 
counsel, = of BTS right to have a prelimi- 
nary examination. He shall also inform the 
defendant that he is not required to make 
a statement and that any statement made by 
him may be used against him. The Commissioner 
shall allow the defendant reasonable time and 
opportunity to consult counsel and shall ad- 
mit the defendant to bail as provided in these 
rules. 


Advisory Committee's Note 


This amendment obligates the commissioner 
to inform the defendant of -his right to 
request the assignment of counsel. The 
amendment to Rule 44 gives a defendant 
unable to obtain counsel the right to 
have counsel appointed within a reasonable 
time after he requests such appointment. 


Right to and Assignment of Counsel 


t to Ass Counsel. E' defendant 
s una to obta Counsel shall be 
entitled 80 Xr sts, to have counsel 
esent him within a reasonable 


Rule 44, (Continued.) 


Advisory Committee's Note. 
| 
The amendments to this rule are designed to 
provide for the assignment of counsel to | 
indigent defendants at the earliest possible 
time and without waiting until the defendant 
appears in court, * * * 


SUMMARY OF ARGUMENT 


One function of counsel in any case is to investi- 
gate the facts or to supervise such an investigation. This 
responsibility can be delegated neither to the police, nor 
to the Legal Aid Agency investigators alone, as suggested 
by the Government's Brief. Our adversarial system densnds 
a full time representative of the indigent, -a fepteanteactve 
whose sole responsibility is to protect the legal rights of 
the accused,-to investigate and prepare his case at the time 
when it does the most good, i.e., shortly after arrest when 
any person with financial means would hire an attorney. An- 
other function of counsel is to represent the accused at - 
arraignment. To deny the accused the right to counsel at 
these critical stages of the proceedings violates the Consti- 
tutional Right to Counsel and is a travesty upon the principle 
that an accused is presumed innocent until proven guilty. 


The right of an accused to have counsel assist him 


in preparing his defense cannot be perfected by an attorney 


(iv) 


who appears solely for the purpose of the preliminary 
hearing. 

The appointment of counsel at an early stage in 
the proceeding is not impractical nor is it unduly burden- 
some to the members of the bar as asserted by the Govern- 
ment. In like manner, to insure that an indigent defendant 
obtains his Constitutionally guaranteed right to counsel 
camnot be shocking to the system of justice in our society 
but rather justice demands the correction of this inequity 
to the appellants herein. 

To preserve the essential right to counsel requires 
a system that not only provides for the appointment of 
counsel but also insures the notification and effective 


assistance of counsel,-and to wait until after indictment 


is too late. The contrary rule in Council v. Clemmer is so 


incompatible with White v. Maryland and Hamilton v. Alabama 
as to be effectively overruled. 

The Court is urged to reverse this conviction and 
uphold the Constitutional Right to Counsel as redefined and 
redeveloped in the recent Supreme Court cases and as con- 
mensurate with the growing recognition by those responsible 
of the necessity to furnish counsel to the accused as early 


as practicable after arrest. 
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Brief For Appellants 


THE ASSISTANCE OF COUNSEL IN THE 
PRE-ARRAIGNMENT STAGES IS NECESSARY AND DESIRABLE 


If the theory of the Government's brief is a correct 
statement of the law, the right to counsel under the Constitu- 
tion means merely the right of an accused to have a member of 
the bar sit next to him at his trial and advise him of what 
crime he is being convicted. 

Counsel for appellants were under the impression that 
the solemn duty of one serving as counsel for a person accused 
of crime and deprived of his liberty is to marshal the facts 
and present them in the most favorable light to the accused at 
his subsequent trial, even if it means that counsel may have to 
venture into "all kinds of neighborhoods and establishments, 
safe and unsafe." (Brief for Appellee, P. 5.) This must be 
done, and is done by appointed counsel in these cases or by in- 
vestigators of the Legal Aid Agency working under the super- 
vision of counsel. It is no safer to make such investigations 
after indictment than it is before, but it undoubtedly is less 
fruitful the colder the trail becomes. 

To suggest that competent counsel would leave the in- 
vestigation to the police is incredible! (Brief for Appellee, 
P. 5.) It is no criticism of the police to consider their 


evidence one-sided. The police arrest when they believe the 
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evidence sufficient to establish probable cause, 1.0.5) suffi- 


client to give rise to more than a mere suspicion that the person 
arrested has committed a crime. Once probable cause has been 
established, the accused may properly be held to await grand 
jury action, even if the same evidence would be sufficient to 
establish guilt beyond a reasonable doubt. The accused cannot 
properly be convicted unless all of the evidence is subaitted 
and establishes his guilt beyond a reasonable doubt. But when 
the person arrested is indigent and friendless and is deprived 
of his liberty for failure to post bond, only court-appointed 
counsel can preserve exculpatory evidence. Appellants do not 
urge that anything was introduced into evidence as a result of 
not having counsel (Brief of Appellee, P. 5, footnote 3) but do 
suggest that evidence helpful to the defense may not have been 
introduced into evidence (J.A. 9). When counsel is not appointed 
soon after his arrest, that evidence which was sufficient to 
establish only probable cause becomes distorted against the 
accused because all of the facts can no longer be brought out. 

By default, evidence initially sufficient only to establish 
probable cause becomes sufficient to convict. | 


The statement in the Government's brief that "Our 


system of justice does not contemplate furnishing all accused 


men with personal investigators" (P. 5) may possibly be inter- 


preted to mean that it does contemplate furnishing some men with 
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personal investigators and not others, and appellants, in the 
Government's opinion, do not fall into the former privileged 
group. Appellants do not contend that such construction is 
intended by the Govermment, but the bare assertion itself, i.e., 
that it is not contemplated to furnish investigators, is an 
indication of the importance of the guiding hand of counsel in 


our Constitutional scheme of justice. One function of counsel 


is to investigate, and our system of justice certainly does 


contemplate furnishing all accused indigents with counsel. 
Moreover, the fact that a staff of paid investigators is em- 
ployed by the Legal Aid Agency shows that there is a procedure 
set up to furnish investigators other than police investigators. 
The primary function of the Legal Aid Agency investigators is 
to assist court-appointed counsel in their pretrial investi- 
gations. This function is aborted when counsel is not appointed 
early enough in the proceedings to initiate and supervise timely 
investigation. 

Counsel for the Government relies upon Note 2 of the 
Advisory Committee's notes to Rule 44 of the Federal Rules of 
Criminal Procedure in support of the argument that there is no 
right to counsel prior to arraignment. (Brief of Appellee P. 4). 
Not only is the previous wisdom of Rule 44 being challenged by 
the Advisory Committee as not affording the complete right to 
counsel (Infra, P. 7 ) but the argument has been challenged 
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in Crooker v. California, 357 U.S. 433 and Cicenia v. LaGay, 
357 U.S. 504 where a non-indigent's right to counsel prior to 
preliminary hearing was held not to be guaranteed by the 


Fourteenth Amendment but that a different result might obtain 


under the Sixth. There should be no distinction made here under 
the Sixth Amendment between the rights of a non-indigent and 
those of an indigent. Torefuse to appoint counsel in , federal 
jurisdiction for an indigent at a stage where there is little 
doubt that a non-indigent would be entitled to counsel amounts 
to a denial of due process | 


The statement that "The police must seek the true 


culprits in a criminal case..." (Brief of Appellee, P. 5) is 

incomplete and, without more suggests a philosophy diametrically 

opposed to the fundamental concept of our legal system that an 

accused is presumed innocent until proven guilty. Counsel for 

the Government omits any reference to the adversarial nrosedace 
| 


set up in our legal system to preserve the rights of the accused, 


such as the presumption of innocence and the right to be repre- 


sented by counsel. Public safety demands an effective police 
force as is suggested, but individual liberty demands the safe- 
guards of our adversary system as set forth in the Constitution, 


which has not been suggested in Appellees brief. To emphasize 


the former without the latter would set due process back hundreds 
| 


of years. Counsel for appellants do not belittle the necessary 
| 
| 
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function of a good police force, but merely urge that an accused 
be constitutionally protected from unfairness right from the 
beginning of his procedural problems. The presumption of in- 
mocence should not be resurrected only at the trial stage, or 
shortly before, where the means to preserve it have been dormant 
since arrest by placing an accused in cold storage without 
effective assistance of counsel. (J.A. 9.) 

The Government finds it shocking that crime might go 
unpunished under circumstances where the accused is denied the 
benefit of counsel. (Brief of Appellee, P. 5.) Appellants' 
counsel find it shocking that citizens can be arrested in the 
District of Columbia and held virtually incommunicado in jail 
for weeks merely because they are indigent. There was no 
concern for the fact that appellants had lost their liberty 
until after the grand jury had gone through the formality of 
handing down an indictment. In this respect, it should be 


noted that appellants were deprived of their rights under 


Rule 6 of the Federal Rules of Criminal Procedure to be repre- 


sented by counsel during impanelling of the grand jury. Appel- 
lants were not members of that privileged group entitled to the 
procedural protection of Rule 6 and were thus denied due process. 
Since appellants were in custody at this time, they were entitled 
to this right. 


II. 


TEMPORARY APPOINTMENT OF COUNSEL FOR 
THE PRELIMINARY HEARING ALONE IS INSUFFICIENT 

The Government's assertion that counsel appointed at 
the preliminary hearing was able to investigate is untenable. 
(P. 6.) Counsel for the Government is aware, or should be 
aware, that it is customary for counsel appointed at prelint- 
nary hearings to withdraw immediately upon termination of the 
hearing. It would be impractical to assert otherwise because 
a small percentage of the bar would be accidentally and gratui- 
tously responsible for a Large assignment of work that is in- 
tended to be spread out among all members under the Legal Aid 
system concept. The government further asserts that "counsel 
at that point was also able to advise them of the facilities 


of the Legal Aid Agency to investigate whatever claims they 


had..." (P. 6.) It is almost ludicrous to picture an ignorant, 
indigent prisoner in the D. C. Jail telephoning one of the 
investigators at Legal Aid and ordering him to go out| to pos- 
sibly an “unsafe establishment or neighborhood to interrogate 
witnesses. The investigators are on the staff of the Legal Aid 
Agency for the purpose of assisting attorneys, and appellants! 


attorneys seriously doubt that telephone service is freely 
| 


available to inmates at the D. C, Jail. 
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TIMELY APPOINIMENT OF COUNSEL TO 
REPRESENT AN INDIGENT IS NEITHER 
IMPRACTICAL NOR BURDENSOME TO THE MEMBERS OF THE BAR 


Counsel for the government argues that the procedures as 
applied in the instant case are practical and to assert otherwise 
would be an intolerable burden on the members of the bar. (P. 5.) 
This is not true. 

The proposed amendment to Rule 44 of the Federal Rules 
of Criminal Procedure provides for assignment of counsel when- 
ever he requests it and this can be at the earliest possible 
(not practical) time. (See Advisory Committee's Note, 31 F.R.D 689) 
Furthermore, the Statement by the Commissioner (Rule 5(b)) is pro- 
posed to include advice to an accused of his right to request the 
assignment of counsel. If this had been done here, there would 
be no problem. The mere appointment of temporary counsel for 
the limited purpose of preliminary hearing may protect the ac- 
cused's right therein but is not effective to preserve any rights 
thereafter, An ignorant prisoner may think that this limited 
appointment is all to which he is entitled without further clari- 
fication or may expect this temporary counsel to visit him in 
jail but to no avail. The right to counsel means the right to 
the effective assistance of counsel and an ignorant prisoner 
must be fully apprised of every necessary means to obtain this 


assistance. 
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There would be little additional burden on the attorney. 
Any attorney would prefer to be in on the case in the beginning 
and the defense preparation and investigation is no more trouble- 
some before indictment than after. Indeed, it would be less of 
a burden while the trail is still warm. The possibility exists 
that a small percentage of prisoners who are held for the grand 
jury are not indicted, but as far as the attorney is concerned, 
this would end his assignment. The efforts of appointed councel 
may result in quashing or waiving indictment where warranted or 
expediting the procedures in other ways so that the ends of 
justice would be served. 


IV. 


THE RIGHT TO EFFECTIVE REPRESENTATION BY 
COUNSEL IS NOT SOCIALLY SHOCKING 


The peculiar facts of this case indicate a the 
right to the effective assistance of counsel was denied to 
appellants herein to their prejudice. The argument that there 
would be a shocking social effect or a burden on the inaabers 
of the bar to assert otherwise (P. 5) is no stronger than that 
advanced at the time of Johnson v. Zerbst, (1938, 304 U.S. 458) 
where after 150 years, an indigent accused was first enabled 
under the Constitution to have counsel assigned to assist hin. 
See Holtzoff, The Right of Counsel under the Sixth Anencnent, 

20 N.Y.U. L.Q. Rev. 1 (1944) quoted in Bute v. T11ino 8, 333 U.S. 


640, footnote 17. It cannot be said that the right aid not 
| 
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theretofore exist. Counsel for appellants are not here repre- 
senting every previous defendant who did not have counsel prior 
to arraignment nor is this case a legislative procedure. The 
court is asked to decide whether on the facts of this case alone, 
the appellants were unlawfully denied the right to counsel. 


Vv. 


MORE THAN A TOKEN FORMALITY 
MUST BE OBSERVED 


The right to counsel cannot be guaranteed by a mere 
formal appointment without more. The Government's assertion 
(P. 6, footnote 4), that counsel were appointed three days 
prior to arraignment ignores the fact that such assignments 
were ineffectual until arraignment or thereafter, because 
counsel did not receive notice of this assignment (J.A, 8, 9.)* 
To preserve an essential right requires a system that is more 
efficient than this. 


VI. 


COUNCIL V. CLEMMER SHOULD 
NOT BE FOLLOWED 


Appellants contend that the effect of White v. 


Maryland 373 U.S. 59 and Hamilton v. Alabama 368 U.S. 52 is 


*Appellant Shelton was not effectively represented by Counsel at 
arraignment (Brief of Appellee, P. 2) because counsel had no 
opportunity to consult with him. (J. A. 8, 9.) 
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to overrule Council v. Clemmer, 85 U.S, App. D. C. 74, 177 
F. 22, referred to in the Government's brief. The fact that 
White and Hamilton were capital cases does not lessen the 
effect of the decisions on the instant case. Federal courts 


do not distinguish between capital and non-capital cases insofar 


as the right to counsel is concerned. Johnson v. Zerbst, 304 
U.S. 458, and this artificial distinction in State cases has 
been removed by the Supreme Court in Gideon v. Wainwright 

372 U.S. 335, See Evans v. Rives 126 F. 2d 633. A proceeding 
is critical if the accused enters a plea before the magistrate, 
White v. Maryland, supra, and the defendant whether in a state 
or federal jurisdiction, has an absolute right to counsel at 
such proceeding. Without counsel, the proceeding is a nullity, 
regardless of whether defendants plead ‘guilty or not guilty. 
There are advantages to either plea which only the guiding hand 
of counsel is capable of competently assisting the defendants 
to intelligently choose after they are aware of all the conse=- 


| 
quences of either plea, see U.S. v. Wiley, 184 F. Supp. 679 (1960). 
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CONCLUSION 


A procedure which attempts to comply with token 
formalities by appointing only temporary counsel at the pre- 
liminary hearing and then providing no assistance until after 
arraignment does nothing to guarantee the necessary substance 
of the right to counsel and the mere appointment of counsel 
by the Court without timely notification to counsel frustrates 
the procedure set up to guarantee to indigents the same rights 
as everyone else. 

The failure to properly insure that the indigent 
defendants-appellants in this case were effectively represented 
by counsel violates the Sixth Amendment to the Constitution 


and their conviction should be reversed. 


Respectfully submitted, 


CHARLES S. VIZZINI 

OWEN E. PERRY 

JOHN ROBERT EWERS 
Appointed by this Court 
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PETITION FOR REHEARING EMEA A“ 
The appellants in the above entitled cause do 
now respectfully request and petition this Court for 
a rehearing because of the importance of the 
Constitutional question involved. 


Appellants were convicted of the crime of 
robbery, appealed and the conviction was affirmed by 
a judgment of this Court on November 21, 1963. Two 
issves were presented to this Court which were decided 
adversely and on which appellants now ask for 
reconsideration: 
1. Appellants were not effectively represented 
by counsel between the close of the preliminary 
hearing and arraignment or thereafter. The Court's 
opinion of November 21, 1963, at footnote 1, alludes 
to a deficiency in the record in this regard. 


ate 


Appellants contend, however, that the record | 


while not officially noting that the lawyer 
withdrew after preliminary hearing, does contain 
a statement to this effect by present counsel in 
the Motion to Dismiss (JA 8) and this was not 
questioned on the argument of the Motion (JA 
10-15). Further, the record does show that other 
counsel were later appointed giving rise to an 
inference that the previous lawyer must have 
withdrawn. On oral argument, these points were 
raised. It is also obvious that, if the previous 
lawyer were to stay on the case, he would have 

to be reappointed by the District Court after 

the preliminary hearing, for it was this Court 
alone that had jurisdiction once the defendants 


were bound over for the Grand Jury on a felony 


charge. No such order of reappointment is | 
| 


contained in the record and, therefore, there 
is a conclusive presumption that this previous 
lawyer was appointed solely for the purpose dé 
the preliminary hearing after which, without | 


more, he had no authority to continue to repre- 


sent these indigent defendants. If necessary to 
| 


eRe 


the decision, a remand should be granted to 
ascertain what the true situation was. 

2. Appellants were not effectively repre- 
sented by counsel at the arraignment. The 
Court's opinion of November 21, 1963, suggests 
that one appointed counsel could effectively 
represent all three defendants. It should be 
noted that the joint nature of the subsequent 
motions to dismiss and the treatment by counsel 
of the case on a consolidated basis could not 
affect the arraignment because the counsel who 
did appear did so only for one defendant for 
whom he was appointed (JA 5), and counsel for 
the other defendants did not even know of their 
appointment. It is impossible, on these facts, 
to establish a consolidated representation at 
the arraignment in spite of what later occurred 
after counsel were notified of their appoint- 
ment and could consult each other. Again, if 
there is any doubt now as to a necessary fact 


uncontested at the argument of the motion to 


dismiss, there should be a remand for the taking 


of further evidence. 


| 
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Appellants do not solely rely upon the defictencies 
at the arraignment stage of the proceeding to indicate 
any loss of rights for failure to raise certain defenses 
and objections at that time. The Supreme Court ruled 
in Hamilton v. Alabama, 368 U.S. 52, that a conviction 
is unlawful when it is shown that the defendant was not 
effectively represented at arraignment and pleaded not 
guilty, regardless of whether or not prejudice to he 
defendant can be shown at any stage in the cxoceedings: 


Further, appellants contend, the failure to effectuate 


the appointment of counsel for this particular, critical 
stage is just further proof of the failure to guarantee 
effective legal representation to these defendants right 
from the beginning and, whether or not arraignment did 
occur, appointment of counsel was not made until from 
3 to 6 weeks after arrest. On the facts of thea Gkea: 


this delay violates the Sixth Amendment to the Constitution. 


For the above reasons, appellants request this Court 
| 


to reconsider the judgment of November 21, 1963, and 


reverse the convictions. 
Respectfully submitted, 


CHARLES S. VIZZINI OWEN E, PERRY JOHN ROBERT EWERS 
Nat'l. Press Bldg. Federal Bar Bldg. Solar Building 
Washington, D. C. Washington, D. C. Washington, D. C, 
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The Foregoing are counsel for Appellants Reid, 
Shelton and Settles, respectively, and were all 
appointed by this Court. 
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believe the issues presented by this Petition to be of 
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question of bad faith. Any delay caused by this Peti- 
tion would be detrimental to appellants. 


CHARLES S. VIZZINI OWEN E, PERRY JOHN ROBERT EWERS 
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stitution Avenue and John Marshall Place, Washington, 
D. C., this 6th day of December, 1963. 
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